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MARVEL, Judge: Pursuant to secti
seek review of réspondent'swdeterminat

collection of petitioners’ 1982, 1983,

Filed May 27, 2009. Hut

VION

on. 6330(d);* petitioners:
ion to proceed with the-
and 1984 Federal income

lUnless otherwise indicated, all section references are to

the Internal Revenue Code, and aill Rul
Court Rules of Practice and Procedure.

e references are 'to the Tax
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‘*;4&2&&), 96 Stat. 648, for the relevant tax years

I] -2 - i

y
L

Co ’
H tax liabilities. Petitioners also seek review under section

i

6404 (h) of respondent’s determination to deny petitionersf

»

| request for abatement of interest under section 6404 (e).

i
F]

; _ ' . . Background
i The partles submitted this case fully stipulated under Rule
w _

El
The stlpulatlon of facts 1s 1ncorporated herein by this

!
.!Lreference.

[i I Jean Mathia (Mrs. Mathia)'resided in Oklahoma when she

petitioned this Court on her own behalf and as personal

representative of the Estate of Doyle V. Mathia, her déceased
|| ) H“..“‘l . . - ) : |n A

j hdsband. Doyle V. Mathia (Mr. Mathla) and Mrs. ~Mathia® were
o ‘it ;

marrled and flled jOlnt Federal income tax returns for all

Lrelevant years. Mr. Mathia dled on February 19, 2000.

' ]
[ il
I '3!:1 .

[ "Mr, Mathia was a limited partner in Greenwich Associates
Comis .

A

' (Greenwich), a New York limited partriership subject to the

. Lt : o : . ' ' /

X [ .
uﬁlﬁred audit and litigation procedures of the Tax Equity and

'Fisqa@ Responsibility Act of 1982 (TEFRA), Pub. L. 97-248,

as

secC.

Greenwich was

b

. ‘one of approx1mately 50 partnershlps .and joint ventures

ﬁparqigipating in coal programs sponsored by the Swanton'.

g R 4 . N
1Corp., a Delaware corporation (collectively referred to as the
|} : B ) [

ESquton partnerships) .
1

k1
i P
iy '

-
o

#[ -.We use the term “petitioners” throughout this oplnlon to

‘refer to Mr. Mathia or his estate anders Mathia.
o

I
!I
I
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Thirty of.thé;Swanton'partnership
enactment of TEFRA.
including Greenwich, were formed after
'afe subject to thé.TEFRA unified audit
applicable to partnerships (Swanton .TE
Mr. Mathia owned an'8.484-percent
interest in Greenwich‘at all reieVant
neither a section 6223(a),noti¢e'partn
groﬁp described under section 6223 (b) (

Kevin Smith (Mr. Smith) served as

tax matters' partner. (TMP) of Greenwich,

Mrs. Mathia notified respondent that M

authority to enter into a settlement a

3Mrs. Mathia, individually, was ne
Greenwich. : .
‘Under sec. 6223(a), a partner is
unless the Secretary receives sufficie
whether the partner is entitled to the
Secretary to provide the notice to the
6223 (b) (2), if a partnership has more
- of partners having a 5-percent or more
the partnership can request that one o
‘notice. The parties -stipulated that M
notice partner nor a member of a notic
Greenwich tax matters partner (TMP) hd
Greenwich’s partners to the:stipulatio
- Respondent subsequently moved for reli
stipulations, - alleging that they were
Opinion filed as T.C. Memo. 2007-4, we
was not entitled to relief from the st

-/

The remaining 20 $wanton partnerships,

i
8 were formed - -before the

A4

|
the enactment of TEFRA land
andslitigation provféidns
FRA.partnerships).

limited partnership

times.? Mr. Mathia was :

ey nor a member of a not

2) .* L By
. ! ;
: i

the general partner and
"Neither Mr.- Mathia nor

r. Smith did not have! i

greement on their behalf

_i
|

j
x
I
: .
2EVer a partner in

ot

. o
not entitled to notice’

nt information to determine
notice and to enable.the‘
partner. ' Under sec. |
than 100 partners, a group
interest in the profits of
their members receive! the
r. Mathia was neither a

e group and that the-

d authority to bind all, of
n of settlement. ¥

ef from the designated

in error. In a.Memorandum
concluded that respondent
ipulations. \

£

ice




';partnerships was to generate tax deductions. On or before

# i [

t
3 . ' -4 -
. | 4 -

J;Respondent determined that the only purpose of the Swanton

sy ;

WMa%éh%lG, 1987, Greenwich received a@notice of the beginning of

an,administrative_proceeding (NBAP) ' for tax years 1982p§1983, and

o > i( ' ‘f :
11984.° On August 3, 1990, respondent issued to Greenwich a
| _

ianice_of final partnership administnative‘adjustment,(FPAA) for

1982, :1983, and 1984. Mr. Smith timely filed a petition for
. ‘ i

' H . ,r
review in this Court under section 6226 (the Greenwich +#

ﬁlrFigation). ¥

I T -

.In the Greenwich lltlgatlon Greenwich was represented by

}
HenrymG Zapruder (Mr Zapruder)tand‘Matthew Lerner (Mrh - Lerner)

sofﬁZapruder.& Odell, a law firm that“served as counsel  for most:

ﬂ
Hof the :Swanton TEFRA partnershlps In or about:September 1991

ﬁreSpondent s attorneys and Zapruder & Odell reached an agreement
‘iniprinciple regarding the parameters%of a settlement.with
frespeot to 19 of the 20 Swanton TEFRA‘partnerships, inciuding
GreenWich (1991 agreement) . The»1991'agreement wasbref%ected in
1adue§change of letters between Zaprudﬁr & 0dell on behalf of the

partnershlps and respondent s attorneys, Robert Marino and Moira

R o i
’ .The record does not indicate the precise date on which

1respondent issued Greenwich the NBAP.!
|¥ 6In the attachment to notices of determination dated Aug. 5,
f2005\glssued by the Appeals. Office with respect to the lien and

|proposed levy, the Appeals Office states that Mr. Lerner did not

represent Greenwich.  We find to the contrary on- the bas1s of the
stlpulatlons of the partles
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Sullivan (Ms. Sullivan). Included in
requiremenﬁ that the TMP for:each' part
decision do_cument.'7 |

After.respondent’s attorneys and -
the 1991 agreement,_they.cOntinued to
ﬁroposed séttlemént. They élso,began
general terms to each partnership and
included gathering and exchanging info
respondent  to éalcﬁlate partnership-le
parther's distributive sharé adjustmen
showing the calculations, and preparin
documents that{némorialiZe@ the terms
with respeét to each Swanton partnersh
agreements aé appropriaté.

" By letter dated January 10, 1992,
that respondent “designaté someone * %
settiement of the Swanton éases.” vBy

1992, respondent’s counsel'advised Zagp

respondent had assigned another attorney, Frances Chan, “to

immediately effectuate the settlement

Partnerships.” Respondent’s counsel a

the 1991 agreement was a

o
!

nership sign a Rule 2a8fa)

Zapruder & OdellAréacbed

negotiate aspectS"of'Ehé

the process of applying;the
partner. That proces§~! |
rmation to-enable. .

vel adjustments and.eéch
t, preparing reports é-
g and‘exécuting deciégoﬁ"

nt

[(]

of the proposed settlem

ip as well as closing:

Zépruder & Odell requeEted

* to administer the .
o
letter dated January (15,

ruder & Odell that

of the Swanton Q
lso requested verifiéaqion
. - - i

¥

Rule 248(a) states that A stipulation consenting to”éntry

of decision executed by the tax matter
the Court shall bind all parties.” Un
signature certifies that no party obje

s partner and filed with
der Rule 248(a) the TMP’s

cts to entry of decision.
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‘ !
that- agreed to move forward with the settlement. ¥

1
-4of each partner’s investment in the 19 Swanton TEFRA pe;tnerships
|
H

{ ;uIn July 1995 respondent sent,toﬁMr. Lerner and Mr. Smith

letters enc1051ng the following documents w1th respect*to the
ILGreennlch litigation: (1) The decision document-reflectlng
Qa%jdetments to partnership items for leach of the years 1982,
11983,wand 1984; (2) tne computations on which the deeieion
idoenmEnt was based; (3) closing agreements fer some of%the
EGQFenWieh limited partners;® and (4)}?orms 886Z(C), Partner’s or
!SlCofporation Sharethders’ Shares of Income. Respondent

»

; ‘Ig,; . ‘ . . ; .
{informed Mr. Lerner’ and Mr. Smith that limited partners in.

i | ! ‘ . » i3 . [} 3
ﬁGrFenwich seeking treatment deviating from the adjustments in the
i | [ ) . I! .

decision document needed to sign individual closing agreements

_ . ;
ibefore the decision document could be filed with the Court. The

] I

.ileFter‘also stated the following: u .

R1RE o SRR

|

ﬂ | -BBy 1etter dated sometlme in July 1995, Ms. Sulllvan sent to
iMr. 'Lerner a revised closing agreement for one of the Greenwich
illplted partners. On that same date” Ms. Sullivan mailed copies
of[all amended closing agreements to Mr. Smith so that Mr. Smith
,could arrange for executlon of the agreements by the affected

-!partners

| , ﬁ9Although Mr. Lerner remained one of Greenwich’s cdunsel of
record until November 1999, he apparently left Zapruder & Odell

May 1996. Mr. Lerner. withdrew from the Greenwich litigation
1999 i : .




required to sign closing'agreementé, t

" towexecute closing agreements before t

=7 -

Please understand that your

~ partnerships’ [sic] Decision Documents constitutes the

offer to settle that particular p
Internal Revenue Service and the
the documents constitutes the Int
Service’s acceptance of that offe
any partnership will be final unt
countersigned by the Internal Rev
On September 11, 1996, Mr. Smith signe
Oon Séptember 25, 1996, Mr. Lerner sign
and returned it to respondent’s attorn
By letters dated July 17 and Nove
counsel mailed executed closing agreem

Greenwich to Ms. Sullivan. Although n

record disclosed how many of the Green

notices of determination Stated that s

‘document could be Signed by respondent.

of thém.m‘ The attachment aléo stated
agreemehts weré dated from Novembe? 12
2000, but did not identif? the date tog
date of receipt, date executed by ;axp

respondent’s agent, effective date).

11

signing each’

artnership with the
countersignature of !
errial Revenue G
r. No settlement of
il these documents are
enue Service.

d the decision document.
. ) ‘. ;‘ i
ed the decision document

eys that same day.

mber. 7, 1996) Greenwiéh{s
: .

i

|

|

one of the letters inltpe_

i
¢

ents.with respect to
\ .
wich limited partners were
he.attaéhment_td‘the' i
even partners were'rééu;red
: _ ]
he Greenwich decision

, I
Mr. Mathia was notjdhe
thét the closing A |
, 1999, to‘November 571
which it referred (é;g.
ayer, date executed by !

The stipulated pecdfd%

oMy, Mathia did not execute a closing agreement, and his
wife did not execute one on his behalf. : i ‘

'The attachment further states that “The most significaﬁt
delays encountered with this partnership were both in contacting

(continued...)
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' does not explain why the closing agreements were dated in 1999

ﬂ !l

iand 2000 when they were mailed to respondent in 1996. “Q
i i By letter dated February 27 2001 . Ms. Sullivan sent another

decision document with respect to the Greenw1ch lltlgatlon and
the computations on Wthh the de0151on document was basgd to Mr.
Zapruder.\ The dec1s1on document was,ldentlcal to the one mailed
Etoh.Cl;rqeenw1ch in 1995. In the letter Ms. Sullivan asked Mr.

o %
ﬁZapruder to sign the document, to haﬁe Mr. Smith sign t;e

ol ! . ,
.\‘

- '“ e , ‘ , \ ) o d
fdo@ument, and to return the signed dec1s1on document to her. Ms..

”Sulllvan represented ‘that as soon as respondent s counsel

i

- . v(
“recelved the 51gned decision document they would get 1t

coPnters1gned and file it 1mmed1ately with the Court. .Ms.
.p .
ISulllvan also described what would happen after the decision was

bl . ‘h ' *
ﬁentered by the Court, and she warned Mr. Zapruder that his
“s1Fnature on the dec1sion document “ﬂonstitutes the offer to
A B | o _

ysettle” and that the countersignature “constitutes the Internal
i :

]

ﬂRevenue Service’s acceptance of that offer.” The stipulated

i ’

| . .continued)

hthe tax matters partner, Smith, and rece1v1ng his s1gned 906's.
uHowever we can find no evidence in the record other than the
conclusory statement in the attachment to support a finding that
wthe delay in executing the closing agreements was attributable to
Pelther Greenwich’s TMP or its counsel.

. 2In 2004 Appeals Officer Troy Talbott attempted to find out
‘the date by which the Internal Revenue Service had received all
of the Forms 906, Closing Agreement on Final Determination

‘Coyerlng Specific Matters, for Greenw1ch but he was apparently
unable to do so.




record does not contain any explanation as to why a second i |

decision document was mailed to Greenw

had already delivered the executed ori

document to Ms. Sullivan on Septenber 25, 1996. oA

. On August 30, 2001, respondent co
document. and submitted it td‘this Cour
decision document on August 31, 2001,

settlement (Greenwich stipulation). -O

‘Court issued an order to show cause,’d
a written responSé showing cause as to
enter a decision in accordaﬁce with th
stipulation; Mr. Smith did ﬁot file a
17, 2002, this Court. entered an érder
Greenwich litigétion. On April ‘17, 20
final. |

| ~ on September 27, 2002, respondent
4549A-CG,. Income TaX'Examination Chang
computational-adjustment13 to their 198
'a result of the resolution of the Gree
- January 8, 2003, resbondent‘notifiea P

to their 1982 and 1984 income tax liab

A computational adjustment changes the tax liability .of a

partner to properly reflect the treatm
Sec. 301.6231(a) (6)~-1T, Temporary Proc
Reg. 6790 (Mar. 5, 1987), &amended 64 F
.1999) . - : '

as a stipulation of '’

i

ich’s counsel after they

ginal of the first decision

untersigned the decision

t. The Court filed the

I

njseptember‘v,-2db1,“thTs

irecting‘Mrf”SmithftdEfile
. o
: i
why the Court should! not

e terms of the Greenwiép

response, and on January
f

and decision'resolviné'%he
Q2, ﬁhe decision-becamef

i,

mailed petitioners aberm

es, notifying them of; af
: S

3 income tax liability

nwichvlitigationi on

etitioners of adjuétﬁéﬁts

ilities. Petitioners did

F

ent of a partnership. item.
ed. & Admin. Regs., 52 Fed.
ed. Reg. 3840 (Jan 26,




"assessment of thelr 1982, 1983, or 1984 tax liability. On
. ]

o

P --10 -

not$agree to waive or extend any period of 1imitationsmfor the

[T |
January 27, 2003, respondent assessed against petitioners the

: o i

; B N N . . - . i
| income tax deficiencies and interest for 1982, 1983, and 1984
gattributable to the computational adjustments. ' On Octobef 27,

2003,4pet1t10ners paid all of the tax, but not the 1nterest that

(respondent had assessed.
. I!‘

§ ﬁ lﬁOngFebruary 6, 2004, petitioners submitted Forms 843, Claim

foptgefund,and_Request for Abatement, requesting an abatement  of
‘ E o '

Ithe interest accrued on their 1982, 1983, and 1984 income tax
“ !1 o . ii ' .
|liabilities under section 6404. :

1o

;ﬁj@n)Februa;y 10, 2004, respondent issued to petitid%eIS"a

to ax Hearlng for 1982, 1983, and 1984, and petitioners timely
¢ B i‘
requested a section 6330 hearing. On April 2, 2004, respondent

_”is@dé@ to petitioners a Notice- of Feqerai_Tax Lien. Filing and

H . L A
HYour Right to a Hearing Under IRC 6320,. for 1983 and 19?4, and
i '

!

lpetltloners timely requested a section 6320 hearlng J

- i'

{?qu April 7, 2004, .respondent deﬂ;ed petitioners’ interest.
abatement\claim._ On\May 5, 2004, petitionefs submitted@a-request
ito respondent s Appeals Office to review the denial of their

[ ]
linterest abatement claim.

‘ i b
P 14Petltloners paid $149,360), $4H0Q5 and $2,331, '
respectlvely, towards their 1982, 1983, and 1984 tax 11ab111t1es

F
#
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On October"ls, 2004,-Mrs._Mathia,

‘a Form 8857, Request for Innocent.Spou
sought relief under section 6015 from
for all tax liabilities attributable t
and 1984. On July 8, 2005, réspénden£
reqﬁesﬁ'for relief.
On August 5; 2005,_res§ondént iss

- of deterﬁination with respect to ‘the n
a éecond notice of deterﬁinatidngwith
Federal tax lien filing:. On August 18
final determination letter to petition
request for abatement of.interest'uﬁde

. determination did not set forth any f3

delay .between the execution of the dec

and counsel and the execution of:the decision on behalf of &

respondént.,-The final determination.s
not find any errors or delays on our g
abatement of interest in-dur review of
cher'information;” ‘

On September 6, 2005, petitioners
contesting each of‘respondent’é_deperﬁ

"contend that under section 6229 (f), tt

acting individually,?f
se Relief, wherein she
joint and several liabi
o Greenwich for 1982;J1
.granted.Mré§¢Mathia”s

s
1

ued to petitioners a no

respect to the noticgjo
,'2005,'reSpondent‘;séu
efs denying.pétitioﬁe;s
r section%64o4. The i
cts. to explainvthe 5-ye

ision by the Greenwich

imply 'stated that “We.d
art'that=merit the

available records and

.tiqely filed a petiéiﬂ
A : LR

otice of ‘intent:to levyy

inations. Petitioners,|

iled

lity

983,

tice

and

nal
ar

TMP

n

1e period for assessment

expifed before'reépondent”ésSeésed petitidners’ 1982,, 1983j and

1984 tax liabiligies. Alterﬁa;iVely,

petitioners_aigﬁe that.|
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1|respondent 1mproperly denled their 1nterest abatement claims

underkseCtlons 6404 and 6621(d) . v

T - . .. .Discussion ' 'ﬁ

ﬁI;_; Determlnatlon To Proceed With Lien and Levy

I | 3

1 | i A.. Section 6330(d) Review

. 'Under section 6320(a) the Secretary® is required ﬁo notify

cm

Lthemtaxpayer in writing of the, filing of a Federal'taleien and

;,inform the taxpayer of his right to a hearing. Section 6330 (a)

| similarly provides that no levy may bermade on a'taxpaﬁer’s

.ﬁpgpperty or right-to property unless .the Secretary notifies the

U . . C ' . ) ‘ .
ﬁtaxpayer in writing of.his right to:a hearing before the levy is
L _

hmadewg If the taxpayer requests a.hearing under eitherﬁsection

L v : : : ‘ '
1632040r~6330, a hearlng shall be held before an impartial officer

;I 1 II
ior employee of the Internal Revenue Service (IRS) Office of

Appea-lsx.lf Secs.:6320(b) (1), (3), 6330(b) (1), (3). Atithe

ihearlng a taxpayer may raise any relevant issue, .including

‘approprlate spousal defenses, challenges to the appropriateness

. . - iy
T : !

. 15The term “Secretary” means “the Secretary of the Treasury
cor his delegate”, sec. 7701 (a) (11) (B), and the term “or his
de@egate” means Yany officer, employée or agency of the Treasury
Department ‘duly authorized by the Secretary of the Treasury
‘dlrectly, or indirectly by one or more redelegations Ofm

|author1ty, to perform the function mentioned or described in the
}congert" sec. 7701(a) (12) (Aa).

v

| 'sec. 6320(b) (4) provides that, to the extent practicable, a
hearlng under sec. 6320 should be held in conjunction with a sec.
6330 hearlng, and sec. 6320(c) provides that sec. 6330(c), (d4)

(other than par. (2) (B)), and (e) applies for purposes of the
sec. 6320 hearing. -




" that determination for abuse of discre

‘Where the underlyingvtax liability is

- 13 -

of the collection action, and collection alternatives. Sec.:

6330 (c) (2) (A).

existence or amount of the underlying tax liability unless ‘the
taxpayer did not receive a notice of deficiency for the tax in

question or did not otherwise have an opportunity to dispute the

Commissioner, 114 T.C. 604;.609 (2000) .

Following a hearing :the Appeals O
whether the SeCrétary may proceed with
action. In 'so.doing, the Appeals Offi
(1) The verification presented by the
requirements of applicable law and adm
been met; (2) the rélevaht issues rais
whether the proposed céllection action
need for efficieht collection ofvtaxes
regarding the intrusivenessvof'the_pro
Sec. 6330(c) (3). |

Section 6330(d)(l) grants the Cou
the determination méde'by.fhe‘Appeéls

underlying tax liabiiity'is not in dis

Commissioner, 117 T.C. 183; 185 (2001)

P

supra at 610; Goza v. Commissioner, 11

A taxpayer is precluded from contesting the

~tax liability. Sec: 6330(c) (2)(B); see also Segb V. *(f?

ffice must determine * |
, 1

the proposed.collection
S
. . .

ce is required to consider:

Secretary that the

inistrative procedures have

ed by the taxpayer; and| (3)

appropriately balancesfthe
. H |

. . o
with a taxpayer’s concerns

posed collection action.

R

rt jurisdiction to review

Offiqe?* Where the

s

pute,” the Court willé;eyiew

tion. Lunsford v,

; Sego v. Commissgioner,
4 T.C. 176, 182 (2000).

properly-at issue, the




| . , ’ .
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|Court.rev1ews any determination regardlng the underlying tax
i C )
llablllty de novo. Sego v. Commiss1oner supra at 610

i
| .
ﬂ v Petltloners’ primary argument——that ‘the appllcable perlod of

;limitations expired before respondent’s assessment--constitutes a
b . [ |

ﬁchgllenge to petitioners’ underlying tax liability. See Boyd v.

| .

|
Jpetitioners did not have a prior opportunity to dispute whether

:' i
the assessment following the completlon of the Greenwich

ﬁlitigation-was timely, and he does not question our jun?sdiction
I i i : j
lto consider the issue. Accordingly, we review respondent’'s

¢ ]
1determlnatlon regardlng the period of llmltatlons de novo.

% ¢ B Burden of Proof : v . @
|

»-In Amesbury Apartments, Ltd. v. Commissioner, 95 T.C. 227,
S : : ;
{240-241 (1990), we addressed as follows the taxpayer’s argument
‘ \
ﬁthat;the section 6229 (a) assessment period had expired:,E

it - The explratlon of the period of limitation on’
' assessment is an afflrmatlve defense, and the party .
; I raising it must spec1f1cally plead it and carry the
; burden of proving its applicability. Rules 39, 142(a) .
i ..~ To establish this defense, the taxpayer must make a
prlma facie case establishing the filing of the
_ partnershlp return, the expiration of the statutory
¢y period, and receipt or mailing of the notice after the
i 1 #running of the period. Miami Purchasing Service Corp.
' v. Commissioner, 76 T.C. 818, 823 (1981); Robinson v.
Commissioner, 57 T. '‘C. 735, 737 (1972). Where the party
P pleadlng the defense makes such a showing, the burden
~0of going forward with the evidence shifts to
respondent who must then introduce evidence to show
ﬁ ‘that the bar of the statute is not applicable. Adler
v. Commissioner, 85 T.C. 535, 540 (1985). Where
! respondent makes such a showing, the burden of going
..forward then shifts back to the party pleading the!

| : .
“Comm1ss1oner 117 T.C. 127, 130 (2001). Respondent concedes that




respohdent failed to timely assess tax

-15 -

affirmative defense to show that the alleged exception
to the expiration of the period is invalid or otherwise
inapplicable. Adler v. Commissionmer, :supra at 540.

The burden of proof, i.e., the burden of ultimate

persuasion, however, never shifts
pleads the bar of the statute of
Commissioner, supra at 540.

Accordingly, if petitioners present:a prima facie case that!

6229, the burden of production shifts to,respondent'to showfthat

limitations. Adler v.

from the party who o

[ S

and interest under section

i

the period of limitations had not expired before the assessﬁents.

The burden of proof, ' however, remains_with«petitioners at allf|

times.17 ~ See Rule 142(a).

C. Period of Limitations for Mak

gy %

ing Assessments

Under the TEFRA partnership provi
treatment of partnership items :ordinar

proceeding conducted at the partnershi

Section 6231(a)(3)'defines.a partnérship item as any item to be

taken into account for the partnership

Ypetitioners filed a motion to sh
under sec. 7491 (a). Sec. 7491 shifts
Secretary if the taxpayer introduces c
respect to any factual issue relevant
liability of the taxpayer. However, s
court proceedings arising in connectig
commencing after the date of its enact
Internal Revenue Service Restructuring
(RRA 1998), Pub. L. 105-206, sec. 3001
the examination of Greenwich and its p
before the enactment of sec. 7491, and
adjustments to petitioners’ 1982, 1983
made in accordance with the result of
sec. 7491 (a) is inapplicable. - Consequ
petitioners’ motion. '

sions; the income tax |
ily is determined through a

p level. Sec:. 6221.

= !
"s taxable year to the :

11ft the burden of proof
the burden of proof to the
redible evidence with!
to ascertaining the
ec. 7491 applies only to
n with examinations
ment, July 22, 1998.
and Reform Act of 1&9%

, 112 Stat. 726. Because
artners commenced well i
because the' computational
, and 1984 returns were
the Greenwich examination,
ently, we denied g‘l‘ :




'I ; |
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|
ﬂextent regulations provide that the item is more approprlately
X
v . |.
'-‘determlned at the partnershlp level than at the partner level. 18
kA C
‘ !
uTﬂe_regulatlons contain an exten51vewllst of matters that fall

i
)

¢w1th1n the deflnltlon of partnershlp item:. See sec. ﬁ

4301;6231(a)(3)—1, Proced. & Admin. Regs '
P

r ¢ 3O commence a partnership-level proceedlng, the Commissioner
!musq'issue an NBAP to the TMP' and to all other partners

jentitled to notice under section 6223. See supra note 4. At the
% P » ' i : '

3 . . - ' ' : ' .
conclusion of the partnership-level examination, the Commissioner

_ . : . ’ i
must send the TMP and all notice partners an FPAA detailing any.

'Qadjﬁstments made to the Form lOGS,'U;F. Return. of Partnership
‘| If i , i n 3

|Income. Sec. 6223(a)(2)- . Within 90 days of the date the FPAA is
4

i , - 1 i ' : l\
bmaired Lo the TMP, the TMP may contest the FPAA by filing a

qpetltlon in the Tax Court the_District Court for the district in
1 - ; : ‘
whlch the partnershlp s pr1nc1pal place of business is 1ocated

IL , . i

:or the Court of Federal Clalms Sec. 6226(a). The court in

Hwhlch jurlsdlctlon is established has-jurlsdlctlon to review all

wpartnershlp items for the partnershlp year to Wthh the FPAA
ﬂ .y

g

b : N
'ﬁ ' ' ' ' [
| affA nonpartnership item is deflned as an item which! is not a
,partnershlp item. Sec. 6231(a) (4). .Administrative andijudicial
proceedlngs regarding nonpartnership items are not conducted at
ithe partnershlp level See secs. 6221 6230 (a) .

¥
4

19Under TEFRA a partnership must have a TMP who is either
!app01nted by the partnership or determined in accordance with
|statutory and regulatory requirements. Sec. 6231(a) (7)i
T
1

4
It
i
|
i
T




becomes final. Sec.-6225(a) (2).2°

‘extensions), whichever is later. See

-17;

relates and to review the allocation o
partners. Sec. 6226(f).
‘The Commissioner is prohibitéed fr
attributable to the adjustment of a pa
partnership—lével pr;ceeding is comple
TMP does not file a petition in the Ta
cannot assess any deficiency attributa
partnership item until 150 days after.

the TMP. Sec. 6225(a)(1). 'If the TMP

Tax Court within the 150-day period, t

prohibited from asseséing-any deficiency attributable to ?? b

partnership item adjustments until the

# Section 6229(a)vseté-forth the pe
Commissioner may assess any deficiency
the adjustment.of a partnership item.
period for assessment shall not expire
(1) the date the partnership tax retuxy

date of the partnership tax return (de

Surfactants and Specialties, L.P. v.

it i

f such items among thé

om assessing a deficiency

1

rtnership item until{fhé

ted. Sec. 6225. If the
x Court, the Commissioner

.
ble to the adjustment, of a

b
the mailing of the FPAA to
files a petition in thL

he Commissioner is
t

decision of the Tax Court

riod within which the, |
‘that is attributable{té
It provides that the
_soonér than 3 yearS-afFer
n was filed or (2) thE due
, N S

termined without regard to

also Rhone-Poulenc

. {
ommissioner, 114 T.C.. 533,

542 (2000). Under section 6229(d) the

3-year period described in
.

2The finality of a Tax Court decision is determined under

sec. 7481.
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isebﬁion 6229 (a) is suspended for the)90—day period. during which
[

i xr Ha . : . A ; , ' ' .
‘a »[aetlon may be brought under section 6226. Additionally, if a

W

1pet1tlon is filed challenging the FPAA under sectlon 6226 the
’perlod within which an assessment may be made is suspended until
Ftheﬁdecision.of the court becomes fi@al;.plus 1 year. Sec.

46229(d) _ s t
| ..

. . . . #
' { The period for assessment mentloned above continues to apply

as long as an item remains a partnershlp item. See sec.
* '

i l; I

16229(f)(1). Section 6231 (b), however, lists several ways in
'which' a partnership item may be converted into a nonparfnership

fitem during a partnerShip—level proceFding, Most relevant to
i |

I
”thls case, a partnershlp item converts into a nonpartnershlp item

|

ﬂas of the date the Secretary or the Attorney General (or his

’delegate) “enters into a settlementuagreement with the partner
i

i , [
uw1£hkrespect to such items”.  Sec. 6281(b)(1)( Cc). If:a

”partnershlp item converts into a nonpartnershlp item under
1\ '

gsectlon 6231(b)(l)(7),.sectlon 6229 (f) provides that the period -

tfo%hassessing tax with respect to the] converted item expires no
: L b .

Jsobner than 1 year after the date the item becomes a '
z - ' . :
Inonpartnership item.?! ‘ : 1

.} -Respondent contends that petitippers did not execute a
| ll - . 5o
wsettlement agreement under section 6231 (b) (1) (C) and that

; &gkﬁThe period under.sec. 6229(f) can be extended by
agreement. Sec. 6229 (£f) (1) . » ﬂ!
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petitioners remained a party to the Gr

section 6226(c).until the Tax Court rendered its final decision.

'Thus, respondent‘argues, he was prohib
from aséessing petitioners"tax'liabii
Céurt’s order and decision became fina
that he timely assessed betitionerS’ t
vperiod allowed by section 6229(a) and
decision became-final._.

. Petitioners assert. that the relev
converted to nonpartnership items»unde
means of a settlement agreement betwee
fespondent. Pétitioners.érgue‘that Mx
settlemént agreement wiﬁh respondent ¢
_l99lﬁkthroughicorrespondenée exchanged
Greenwich’s counsel, and respondent.

argue that Mr. Mathia and respondent e

agreement when respondent’s attorney s

stipulation on August 30, 2001. A finding that respondent }'

reached ‘a section 6231 (b) (1) (C) settle

Mathia in either circumstance would tr
the provision contained in section 622

assessments untimely.

pg

Accordingly, we

constitutes a settlement agreement for

cenwich litigation under

ited by section 6225(%)
ity until the date the
1. ‘Respondentbcontenas
ax 1iabiiity within the
(d) after the Court’si
ant Partnership itemsg
r sectian-6231(b)(l)(é%
n\Mr.‘Mathia and -

;-Mathia reached a'A;;
n-or about September 30;

between Mr. Lerner,. .

|Alternatively, petitioners

ntered into a settle@ént

igned the Greenwich -

t

must determine what '
Lo

purposes of section |

ment agreement with Mr.|
igger the application of

9 (f) and make respondent’s
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H
i L .
1

. 6231(b) (1) (C), and we must then decide whether Mr. Mathia and
'I ' b .
it

M ' -
i respondent entered into such an agreement.

b, paDe Settlement Agreements Under Section 623l(b)(1NHC)

: .3A controversy before this Court may:be settled by agreement

1" i
1

§on, . . i o
1lbe'twega_n the parties. Dorchester Indus. Inc. v. Commissioner, 108

4 T.C. 1320, 329 (1997), affd. without published opinion 208 F.3d

‘205 (3d Cir. 2000). The term “settlement agreement”, however, is
. . [ ’ -

S - § :

jnot ‘defined in the Internal Revenue Code, and section

i623;(b)(1)(c) does not provide any detail as to what cohstitutes

‘a settlement agreement for purposes of converting a partnership
: o ’ i : '
ﬁitEM'into a nonpartnership item. Because a settlement is a

1 : '
Fcontract, however, courts -generally apply principles of@contract
h : : N

'law:to determine whether a settlement has been reached.: See -

il J (R N . “ R
ﬂDokchester Indug. Inc. v. Commissioner, supra at 330; Robbins
i o ) ’

| : . . .
ETlrez& Rubber Co. v. Commissioner, 52 T.C. 420, 435-436!
o '

wsupplemented by 53 T.C. 275 (1969).

| .
o
\i )

"~ A settlement agfeement can be rehched through offer and

:ﬁacceptance made by letter, or even in the absence of a yriting.

'Dorchester Indus. Inc. v. Commissioner, supra at 330. Settlement

ﬁofjéhuissue before the Court :does notﬁrequire the execution of a

%closing agreement under section 7121, or any other particular

l _ -
‘method or form. Id. Settlement agreements are effective and

@bi#dingvonce there has been an offer and an acceptance; filing
1

ﬂ . 7
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the agreement with the Court as a stip

the agreement to be effective and binding.

'

Under TEFRA, a settlement agreeme
will generally bind a nonnotice partne
agreement states that the agreement ‘'is
parfner. Sec. 6224(c) (3)(A). 1If a pa
a settlement agreement entered into by
.binding on him, the partner can file a
Secretary providing that the_TMP does
enter into a settlement agreémeﬁt'on t
6224 (c) (3) (B) . -

As we discusseéed above, petitioner
entered into a section'6231(b)(l)(C) S
respondent on two separate occasions.

evidence and circumstances surrounding

whether Mr. Mathia entered into a sect

settlement agreement with respondent as petitioners contend.

1. Correspondence Between F

o
ulation is not requiréd for

Id. at 338. e

o |
r if the settlement

binding on the nonnofi¢e
rtnérvwants‘to ensuret%at
the TMP will not be : L
statement with Lhé §‘¢

not have the authority to

]

|
hat partner’s behalf.: Sec.

N
s argue that Mr. Mathia
ettlement agreement with
We shall examine the

each occasion to decide

ion 6231 (b) (1) (C)

arties -

Petitioners argue that Mr. Mathia entered into a secfion

6231 (b) (1) (C) settlement agreement wit

1991. According to petitioners, respo

i

: , ]
h respondent in September

ndent extended an offer to
|

settle in September 1991, which Mr. Smith, Greenwich’s TMP,; w

accepted on or about: September 30, 199

series of letters from Mr. Lerner to a

1. Petitioners relyfugon'a

11 of the partners

nt entered into by the ?MP_




| T2y

yin the Swanton.Partnerships as proof that the settlement

‘ . . . [
agreehent existed: L é

¥

I ? - (1) A September 19, 1991,.letteq.advising all partners’in
1 | . ,Ie

dthL Swanton Partnerships to “accept the Government s settlement
|

ﬁof@epmwhlch was communlcated to us this week”; o
b ’

. ;” {2) ‘a November 8, 1991, letter indicating that the offer

(. o . '
Uco&munlcated in the September 19, 1991, letter had been accepted

\by 19 of the 20 Swanton ‘TEFRA partnerships (including Greenw1ch).
SThe~1etter_stated that the cases had been settled, and that only
th% ‘preparation of dec151on documentsfand closing agreements

}memorlallzlng the terms of the settlement remained outstandlng,

. (3). a January 10, 1992, 1etter from Mr. Lerner to respondent

‘lQFUlrlng about respondent'’s progressiin implementing’ the
_ !

rsettigment; and

,N wp¢ﬂ4):a,March-13,‘1992 letter referencing the settlément~that

K
£

occurred in 1991 and, informing . the partners that the settlement
. 1

' ﬁ : |
uwag:peing finalized. i

3

| . As further proof that Mr. Mathia and respondent entered into

~a settlement agreement in September 1991, petltloners rely on a

userles of letters from respondent: _iji
ﬁ '(1) A letter dated January 14, 1992; in.which~resp?ndent’s
ﬁattorney informed Mr. Lerner that he: was appointing an attorney \
|
vto*effect the settlement of the Swanton TEFRA Partnerships; .. |

i
i
|
i
|

;

o 3 | o

Lo
“ . . . .




~unconvinced that the agreement was suf

above reflects that negotiations conti
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(2) é_letter dated in October 199
Zapruder & Odell on October 26, 1992,
attofney stated that “we agreed tovent
agreement” on the basis that the TMP £
settling the case on behalf of all par

(3) a letter dated April 9, 1993,

attorney listed the “terms on which we

1991"; o | -
‘. (4) a letter dated June 11, 1993,
settlement” and other “computational i
settlement process; and

k5) a letter dated September 3, 1
“terms of the settlement” and other va
the settlement.

Although the above-described corry

Greenwich and respondent reached an ag

into a settlement of the partnership-1

2 that was received by |

t

in‘which'respondent/s?

er into the settlement E
or each partnership wésl :
tners; - | .

in which respondent’s %

agreed on September 30l
that discussed “terms of
|

ssues” affecting the . .
I
k

993, again discussing the
rious issues pertainihg?to

|

espondence confirms that

reement in 1991 to enter
i
evel proceeding,  we reméin

i

ficiently fleshed out in

1991 to constitute a binding settlement agreement at that time.-

The agreement in principle that was re

parameters of a settlement, but the cg

the attorney representing the Swanton

ached in 1991 set fort@ the
: i
rrespondence described .

nued between respondent and

TEFRA partnerships t@_%t

|
least September 3, 1993. Moreover, the correspondence indicates
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!tn?t@the execution of a decision document resolving the
;partnership'litigation depended upon the fulfillment of,certain.
con@iﬁions such as ‘the TMP'sg ability“to represent thatf%ll
:partners consented to the settlement.?? Implementlng and
flnallzlng the proposed settlement requlred the’ collection and

!analys1s of detailed information, the preparation'of‘calculations

. ¥
. : . : -
,andﬁagreements,.and in some cases, the execution of closing

ﬂ C
agreements by individual partners.

|
_1 iFﬂgEven 1f we assume, however, thaﬁfrespondent and the

|Greenwich TMP entered into a binding settlement agreement to

[

]conq;ude that agreement 'did not qualify as a settlement agreement

resolve the partnership litigation in 1991, we would still

,:betWeen a partner .and the Secretary iwithin the meaning of section

o

‘GZBIKba(l)(C). The basis for our conclusion is set forth below.

uWSection 6231 (b )(1)( ) refers only to settlement agreements
‘\ﬂ

éreached between the Secretary or the Attorney General (or his

ﬁde@egate) and a partner. Section-523P(b)(l)(C) does not contain

jany reference to an agreement between! the Secretary and a TMP

I

{withﬁrespect to a partnership-level proceeding. - The wording of
) ]

S ' . : : 1,
I »ng;" . ce e 21

Iy l”Among other things, the settlement of the partnership-
'level proceedlng was conditioned upon’ the TMP's executing a
stipulation consenting to the entry of decision under Rule
248(a), which, when filed with the Court, would be binding on all
partles including individual partners. Under Rule 248( ), the
TMP‘s&s1gnature on the stipulation “constitutes a certlflcate by

the tax matters partner that no party objects to entry of
”dec1s1on "

! i
¥ Ly . : §
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section 6231 (b) (1) (C) presents us with;

does a settlement agreement between the

the real issue at hand:

i
Secretary and a TMP'

!

resolving a partnerShip—level proceeding-under sections 6221-6231

constitute a settlement agreement with|a partner with respect |to

the partnership items of the partner under section 6231(b)61 C)?

In Crnkovich v. United States, 41

b

)

Fed. Cl. 168 (1998), affd.

per curiam 202 F.3d 1325 (Fed. Cir. 2000), which also involved

' Swanton TEFRA partnerships, the U.S. Court’of Federal Claims

examined two agreements reached in two

the first action, theecoure held:thatvthe taxpayer-partners
entered into‘a section:623i(b)(l)(C)'settlement agreeﬁenﬁ Wﬁeﬁ
lthey exeeuted a Form 906, Closing Agreement-en'Final
Determination Covering SpecificﬁMattefs.
second :action, the court held that a stipuiétion,of settlement
entered into between individuai taxpayer—pertners and the

Cemmiesioner constituted a settlement egreehent under section
6231(b){1)(c). Id. at 178;AvIn reaching both eonclusions,f%he
court focused on thevintent-of the pa;ties ﬁo enter into af

- binding, conclusive agreement goVerning the settlement of

disputed partnership items. Id. at 173

examined the role that a section 6231(b) (1) (C) settlement

separate actions.?* 1In

, 179.

3

Id. ‘at 175. In the

i

v

h

The‘court'aﬂso

i

|

2 Two of a total of five consolidated actions were befoﬁe
the court on cross-motions for summary judgment. Crnkovich vi.
United States, 41 Fed. Cl. 168, 169 (1998), affd. per curiam 202

F.3d 1325 (Fed. Cir. 2000).

i




%
k
is

- 26 - i

‘agreement is intended to serve under the TEFRA partnership

» , N

provisions:

b At the time the IRS entered the Form 906 agreementf it

~ faced competing incentives in determining how best’ to
a handle the partnership tax issues presented for the
] g_? * * [taxpayers’] post-1982 tax years. On the one
] . hand, as reflected by the TEFRA partnershlp provisions,
it ordinarily is efficient for the IRS to make the

., determination as to the tax treatment of partnershlp

' items at the partnership level. On the other hand,

,,-because the IRS was in the process of negotiating w1th

| . the * * * [taxpayers] on an individual partner level

! uw1th respect to pre-TEFRA tax years, there were
"potential efficiencies in also dealing with the * * *

; [taxpayers] individually with respect to post-TEFRA tax
years. In the Form 906 agreement, the IRS resolved
these competing incentives by deciding to deal with the

p. * * * [taxpayers] individually and apart from any
|{.;;_:‘_bartnershir)—level determinations'. For certain tax;
issues, the bilateral agreement establishes the terms
that control the * * * [taxpayers’] personal tax 1
’ llablllty without prov1d1ng an exception in the event
i'of a contrary resolution of the same tax issues .at the
; partnership level. Hence, in enterlng the Form 906
#‘”agreement the IRS chose to forego the advantages of
s:making its determinations at the partnership level and
ropted instead to deal with the * * * [taxpayers] i
individually with respect to the tax issues addressed

«+in the Form 906 agreement. Entering into a “settlement

i agreement” under I.R.C. § 6231(b)( ) (C) is a statutory
ﬁlhmethod of exercising such a choice. [Id. at 174-175;
~ emphasis added.]

" The court’s analysis in Crnkovich illustrates an important

‘dlstlnctlon between a settlement agreement reached at the

i W
i ;
E 1Mc |

partnershlp level by a partnershlp s TMP and a settlement
agreement reached directly with an individual partner. §When a

partner enters into a settlement agreement individually, as each
f E

taxpayer dld in Crnkov1ch v. United States, supra, he removes
:e!-{i

‘himself from the partnership proceeding and allows the 1
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Commissioner to resolve his taxliability on an individual baéis.
In such a case the disputed partnership items are no longer}mcre

appropriately determined at the'partnérship“level, and section

!

6231 (b) (1) (C) operates to convert the partner’s partnershipiitems

to nonpartnership,items; This convers
to proceed with asséssment'and»céllect
partnér_uhder éection.6229(f)‘iﬁ accor
settlement, free of fhe TEFRA-imposed
mentioned aboje.' Seg sec. 6225.

Thé 1991 agreement reached by res
behélf of the Swanton TEFRA partnershi
the terms that would govern a settleme
litigation involving 19 .of 20 Swanton
not reflect an-agreemeht to settle any
1iab£Iity resulting frém adjustments t
of the partnership-level proceeding.
did not operate to remove Mr. Mathié o
'the partﬁership—level proceeding. Ins
a proéess that culminated with ﬁhe fil
.stipulation and the Court’s entry of d
decision resolving.the pértnership lit
respondent adjuéted petitioners’ téx 1
the deéisionvresolVing'the%partnership

permitted by sections 6221-6231..

ion allows the Commissioner
ion against‘the individual
jance with the terms of the

N

réstrictions on assessment

pondent and Mr. Lerner on

ps outlined in principle

!

nt .of the partnership?ﬁf
TEFRA partnerships. It|did

individual partner’s .

o partnership items 6ﬁt$ide

.Consequently, the agreement

¥ any other partner from
I

‘ “ -

tead, the agreement sparted

ing of the'Greenwiéh -
ecision. After the k
igation became final, ~
iability in‘accordancé with
litigation' as requifed‘and

ik




"6231wa41)(c). According to respondent, the Greenwich é
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ﬁ . We conclude on the record before us that the agreement
]i i Iy ! t]
1reached between respondent and Mr. Lerner was an agreement
1

wrelatlng to the TEFRA partnership proceedlng on behalf of the

lSwantqn TEFRA partnerships (including Greenwich) and was not an

W
i

Qagreement between respondent and Mr. Mathia that operated to
ﬁCO%fert Mr. Mathia’s partnership items -into nonpartnership items

‘as contemplated by section 6231 (b) (1) (C).

l o th
1

[ \
§ o 2. Greenwich Stipulation .
] .

ﬁ%ﬁPetitioners also argue that Mr.. Mathia .entered into a -

Aﬂsectlon 6231 (b) (1) (C) settlement agreement on August 30, 2001,

‘\

when“respondent counters1gned the Greenwich stlpulatlon*

HRe?por}dent_dlsagrees, arguing that the Greenwich stipulation is

not a -settlement agreement of the type described in section

i

;st%pﬁlation offered by petitioners does not use the phrase:“terms

of settlement”, addresses issues solely at the partnership level,

o ¢
and functions only to settle the partnership-level proceeding.

(Y e agree'with respondent. As with the 1991 agreement, the

}édjustments to partnership items in the Greenwich stipulation

|

;yereﬁadjustments to be made at the partnership level. Under Rule

243(a))_Mr. Smith agreed to the adjustments to the disputed
i I o ’ !

bartnershlp items on behalf of Greenwich partners (including Mr.
| ‘

Mathla) who did not enter individual closing agreements* The

|

adjustments agreed upon were made to!items reported on

|} !




"decision had become final under sectio
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Greenwich’s partnership return, and th

reference to the individual liability

Thus, while the stipulation was execut

capacity as the TMP who possessed the necessary authority £6 1

Mr. Mathia and/or his estate,  the stipulation reflected an

agreémeht regarding the treatment of p
reached by and with the,pértnership.
qualify as “a settlement agreementlwit
to partnership items within the meanin
A-settlement agreement under section 6
cénvert a partner’s distributive share
nonpartnership items and enables the C
partner’s deficiency without regard to
asséssment set forth in-section 6225 (a
prohibited by section 6225(a) (2) from
attributable to the Greenwich partners

had entered a decision in the partners

We conclude that neither Mr. Math
into a settlement agreement with respo
settlement agreement with a partner wi

6231 (b) (1) (C) .

‘not converted to nonpartnership items,

assessment under sectionl622§(d)_remai

of Greenwich partners.

ed by Mr. Smith in his

the restriction on.
) (2) . Respondent was

assessing deficiencies

hip’ proceeding and that.

v

n 7481.

N

e stipulation made no@>j

»ind

artnership items that;was

P

The stipulation did néth

231 (b) (1) (C) operates:to
of partnership items to

ommissioner to assess! that

h the'partner” with respect

g of section 6231(b)(;)KC).

hip items until this Court

l

ndent that qualifiedﬁas

ia nor his estate entered

a

thin the meaning of secition

Accordingly, the diéputed partnership itgms‘were

and the period for | |

ned open for the |
{
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‘assessments at issue here. Under section 6225(a) (2), respondent
: 4 [ . : . h v

‘was restricted from assessing deficiencies attributable to the

%partnership item adjustments set forth in the Greenwich@

hstﬁpn}ation until April 17, 2002, the .day the Court'’s decision
i : ‘ o

oo ) .
became final.?* Under section 6229 (d), respondent’s January 27,
2003 ,.gyassessment is timely because it occurred within ljyear of

the»decision's becoming final. . We hold, therefore, that

i

‘Arespondent is not barred by section 6229(f)( ) from assessing and

collegting petitioners'.unpaid tax liability. CE

EII;q.Abatement of Interest
) ’

;"Section 6601(a) provides, in general,-that if any amount of

'tax imposed by the Code is not paid on or before the last date

prescrlbed for payment interest on such amount must be: paid for

4the perlod from such last date to the date pa1d at the

underpayment rate established‘under section 6621. Sect%on
1661L(a) similarly provides that interest must be allowed -and paid

won!any overpayment in respect of any internal revenue tax at the

ﬂoverpayment rate established under section 6621. Section 6621 (d)
I O

;provgdes'for the elimination of interest on overlapping-periods

T S , !

l

|

‘4
T
b

**Under sec. 7481 decisions of the Court shall become final
wupon the expiration of the time allowed for filing a notice of
}appeal if no such notice has been duly filed within such time.

{Under sec. 7483 a taxpayer has 90 days to file a notlceiof appeal
after 'the decision of the Court is entered.

1,

I
o
n

il

i
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of.tax overpaymeﬁts and underpayments.
any period interest is peyable and all
underpayments and.overpayments by the
of interest under section 6621 on such
6621(d) .

period. Sec.

Section 6404 (e), as it applies to

SEC. 6404 (e). Assessments o
Attributable to Errors and Delays
Service. .

(1) In general.--In the
assessment of interest on--

(A) any deficiency
or in part to any error
officer or employee of
Service (acting in his
performing a ministerig

* * * * *

the Secretary may abate the
any part of such interest fo

_ »*However, sec. 6621(d) generally
to interest for periods beginning afte
sec. 3301, 112 Stat. 741.

26Tn 1996 Coﬁgress amended sec. 6404 (e) (1) to‘permit
abatement of interest for unreasonable_error or delay in

performing a ministerial or managerial
Pub. L. 104-168, sec. 301, 1
amendments to sec.
accruing with respect to deficiencies
beginning after July 30,
do not apply in this case.

6404 (e) (1), however

25

’

amounts is zero for such

this case, ?®

case of any

attributable in whole
or delay by an

the Internal Revenue
official capacity) in
1 act * &

bwable on equivalent ' |

same taxpayer,

f Interest
by Internal Revenue

BET SN

*

assessment of all or-
r any period.

To the extent that;fer

- the net rate

i
v
S

LI}

provides: in -

s 1
i |
i i

j ;

*

* % *x

is effective with respect
r July 22,

:1998. RRA 1998

act. Taxpayer Bill of

10 Stat.
apply only to interest

or payments for tax yeirs »
1996. Id. Accordingly, the amendments

1457 (1996)‘ The

{

1
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VA mlnlsterlal act is a procedural or mechanlcal act that does not

1nvolve the exercise of judgment or discretion and that occurs .

1
|
hduring the processing of a taxpayer’s case after all b

prerequlsltes to the act, such as conferences and reviews by
T B - ” ,
i uperv1sors, have taken place. Sec. 301.6404-2T(b) (1), Temporary
I

i
I roced & Admin. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).% A

’;dec1slon concerning the proper application of'Federal tax law is

;

ﬁnot afministerial act. Id. The Secretary will not grant an
\

Vabatement of 1nterest if a significant aspect of the delay is

t

’attrlbutable to the taxpayer. Sec. 6404 (e) (1).

‘! . \ i]l )

: W‘ When Congress enacted section 6404 (e), it did not intend the
H v E

lprov1s1on to be used routlnely to avoid payment of 1nterest

.Rather, Congress 1ntended abatement of interest only where
gfaaIUre to do so “would be widely perLeived as grossly unfair.”
?H. Rept. 99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) l,‘844; Sf
!Rept:;99—313 at 208 (1986), 1986-3 C.B. (Vol. 3) 1, 208. Under

, oo , :
sectlon 6404(h)(1) we have jurlsdlctﬁon to determine whether the
Commlss1oner abused his discretion in denying a taxpayer s
‘request for abatement of interest. Because the Commissioner’s
T . | ‘

: 4 , T, " -Ii.v. ' .
1ab?temen;nauthorlty involves the exerc1se“0f.dlsgretlon, however,

we must give due deference to the Comm1ss1oner s determination.

[ *}
1

]

W 27Because the taxes in questlon are for years before 1996,
lthe temporary regulations (rather than the final ones) are

.appllcable though the same in substance insofar as relevant‘
fhe re [ it

Y



33

53 (1999); Mailman v. ° |

Woodral v. Commissioner, 112 T.C. 19,

[4

Commissioner, 91 T.C. -1079, 1082 (1988 In order to prevail, a.

taxpayer must prove that the Commissioner abused his discreﬁién

by exercising it"arbitrarily, éapriciously, or without sound

basis in fact or law. Woodral v. Commissioner, supra at 23;

h) (1) ;

|

Mailman v. Commissioner, supra at 1084(; see also seé. 6404

Rule 142 (a).
Petitioners contend that they are entitled to an abatement

C
g on December 27, 1984,
i

of interest for three periods beginnin

when petitionersrallege.respondent issued the first Greenwich

NBAP; to August 25, 2003.2® Our analysis of each period is,sét

~ forth below.

A. Period From December 27, 1984, to Augqust 3, 1990

1

!
|
. _ , : i
Petitioners assert that respondent issued NBAP’s with

respect to Greenwich’s 1983 and 1984'tax years which Greenwicp

received on Décember.27, 1984, and March 16, l987,'respectdily,

and that respondent took an unreasonable amount of time by-'not

providing a further response until August 3, 1990, when ¥

1
respondent issued to Greenwich the  FPAA for tax years 1982, J983,

and 1984. > interest that accruédf

i
|
i

Petitioners allege that the

during this period was attributable to delays resulting

petitioners erroneously contend
the date respondent issued the notice
Greenwich.

that Aug. 25, 2003, was
of intention to levy to
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from the uncoordinated involvement of multiple IRS distgicts and
‘ H .

]that the lack of coordination was a ministerial act

‘ i I
j%ap?etitioners’ argument is not supported by the record. 1In

Beagles V. Commissioner,_T.C. Memo. 2003-67, a case als%;

linvol?ing the tax -liability of a partner in a Swanton

I W.? : I’

'partnership, we set forth some of the history behind the Swanton

w
erfoneous or dilatory in performing a ministerial act between
|
\

'partnership litigation, and we held that the Commissionér was not

iAprll 15, 1984, -and May ‘8, 1992. Durlng this period the
;jDepartment,of‘Justice conducted a criminalvinvestigation of

.iNo%man_Swantona(Mr. Swanton), the indﬁvidual behind the formation
i RITRN o .

land promotion of the Swanton coal programs. Id. During the,
i ’ . ?
%investigation civil proceedings were suspended in accordance with

;ieslttabl;ished,IRSTpolicy.29 Aftenvtheg%eriod of limitations for

prosecution expired, the criminal investigation of Mr. Swanton

i

terminated. - In ;1988 litigation involving the pre-TEFRA'Swanton
lpa%tnerships commenced in.this. Court.y That litigation continued

[untiltapproximately September:l993.”> Id. During the pendency

1
i ;"*”The delay of a civil matter until the resolution of a
lrelateéd criminal matter . is a. longstanding policy of the IRS.
iTavlor v. Commissioner, 113 T.C. 206, 212 (1999) (citing
pBadaracco v. Commissioner, 693 F.2d 298, 302 (3d Cir. 1982),
lrevg. T.C. Memo. 1981-404, affd. 464 U.S. 386 (1984)), affd. 9
Fed Appx 700 (9th Cir. 2001),

[ ‘:li

' 30Several test cases were tried in 1992, ~and an opinion was
filedgin 1993 in Kelley v. Commissioner, T.C. Memo. 1993 495
(taxpayers not entitled to deductions claimed in relation to

| . (continued. . .)

. . ,
) o

L . . i

|t A ) o

i
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of the pre-TEFRA partnership litigatio
managerial decision to suspend proceed
TEFRA partnerships.

The mere passagé of time during t
 dispute does not establish an error or
in performing a ministerial act becaus
proceed'in the litigation phase of a c

discretion. Lee v. Commissioner, 113

In the context of the Swanton partners
. uniformly held that decisions made by

management of the Swanton project were

See, e.g., Jaffe v. Commissioner, T.C.

n, respondent made a ‘', |
Py

ings involving the Swanton

he litiga;ion phase of %
delay by theICommissioﬁer
e decisions about how to
ase neéessarily involve
T.C. 145, 150-151 (1999}«
hip litigation, we ha?e‘

the IRS regarding the

not ministerial acts.

Memo. 2004-122, affd. 175
|

Fed. Appx. 853 (9th Cir. 2006); Dadian

Memo. 2004-121; Deverna v. Commissione

v. Commissioner, T.C.

Beagles v. Commissioner, supra.

30 (.. . continiued)
Swanton coal programs) .
T.C. Memo. 2003—67:

As we stated

The Court’s practice of selecting test cases and
holding other cases in abeyance. pending the resolution
of the test cases was among the management tools
adopted to deal with the large number of cases.
not feasible to litigate simultaneously hundreds of

r, T.C. Memo. 2004-80;

f
1

in Beagles v. Commissioner,

It was

cases involving substantially similar issues. Here,
' respondent’s counsel turned to the group of TEFRA ‘ |
cases, including petitioner’s partnership, as soon as .

the trial of the Swanton test cas

 Prior to that time, the delays are explained by the

complexities and burdens of manag

es concluded in 1992.

ing the cases.
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i i
| + p.Respondent’s decisions and actions during this period were

managerial and involved the exercise of. discretion- We§conclude
it ’ [

AR
[ 1§

that. respondent did not abuse his discretion by denying}

i ¢
4

! : ‘i i :' . ‘i‘r , . . , .
;pe&ltionersf_request for abatement oﬁvlnterest for the period

from December- 27, 1984, to August 3, 1990. . : C o m

I .'B. November 8, 1991, to August 30, 2001
;E :v.i-”‘ : ) T

.!jpuring,this period, petitioners claim, respondent was

‘ '»_E o .- b
dilatory in processing the «closing agreements and Rule 248 (a)

)

. GréenWichﬂpartnership litigation after the parties reacped an

b . .
lagreement in principle in or around November 1991. Petitioners

ddepision document: necessary to consummate a.settlement of the -
Lol e . i . ) )

@aréugwthat respondent took an unreascnable amount of time (nearly

4 years) to issue the decision document to Greenwich onyJuly'3,

il99§wyand an even.morevunreasonable‘amount of time (nearly 5.
i ; o :

I boow . ' .. ‘

Iyear'i)t“*-f‘:t'o countersign the decision document on August 30, 2001,

jafter Mr. Lerner had executed it on behalf of the partnership and

ireturned it to respondent in September 1996. Petitioners .argue
fi : e ' v .

that the procésSing’of these documents was a ministeria} act and
| R £ !

it N A' : . ., ‘ . 4
'that' respondent’s delay in finalizing the Greenwich settlement

entitles petitioners to an abatemenﬁ’?f interest that accrued
during this period.

e i
i :

Y

' The record with which we are presentéd_confirms that the
. ¥ ; . ’ B ’ N |‘, ’ P )
11991 agreement presented a challenge that involved the collection

of‘ipﬁbrmation and the preparation of documents for 19 %wanton
1

ﬂ ﬂ_‘ ' \ | i
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TEFRA partnerships and each of the partners. Nevertheless, ‘we '

must examine the ‘record for evidence p
which respondent implemented and final

settlement.

The notice of determination denying-petitioners’ abaté&eﬁt

request contains no explanatién‘of wha
November 8, 1991, to August 30, 2001.
respondent did not fina any errors or
‘abatement of interest. Conséquently w
v;stipulated by the parties for what it
Greenwich settlement process from Nove
2001.

The record reveals the following.
September 1991 respbndent’s attorney a
reached an agreement in principle to-s
. litigation pending in this Court. On
attorney mailed to Greenwich'’s céunSel
the closing agreements for.execution b
and ﬁhe partners named in the closing
Septémber 25,‘1996,vGreenwich_delivere
signed by the TMP and Greenwich’s coun
17 and November 7, 1996, closing ‘agree
d

respondent’s counsel, Ms. Sullivan.

Sullivan sent another decision documern

N

.l

ertaining to the mannér
‘ b

ized the Greenwich

L transpired from

It simply StateS'tﬁap
delays that merit théj
e review the record

tells us about the

mber 8, 1991% to Auguét
.- In approximately

ettle the TEFRA partn?r
July 3, 1995, respondén
the decision décumenﬁ
Y couﬁsel, Greenwich’g

agreements. On

o F

ments were mailed to

n February: 27, 2001,

!

nd Greenwich’s¢attornéy'

d the decision documént'

i

Ms',

N
|

in

§

.30,

ship
ks
gnd

I

TMP,

1sel to respondent. On July

1t. to Greenwich’s counsql
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ﬁanPgrequested that it be executed., ;On August 30, 2001, a
I (R :

I

l

exchanged information necessary -to identify the Greenwich

|

ﬁde

ies%ap

representative of respondent countersigned the decision document

S |

Eand'lsﬁbmitted it to this Court.
| The stipulated record reveals the following gaps in the
processing of the Greenwich paperwork: (1) An. approximately 4-

[ .
.year gap between the 1991 agreement and July 3, 1995, when the

Eiéion docﬁment-and the closing agfeements were mailed to
|Greenwich, (2) an approximately 1;year gap between Julyi3, 1995,
ganﬁ'ﬁovember 7, 1996, the last date;gpat the étipulatedvrecord
vshgws-closing agreements were méiled to respbndent's counsel, and
(3);&5 approximately 5-year gap between November_8,.1§9é, and |
ﬁAuéuSt 30, 2001, when the decisidn document was countersigned by
1respondent. We examine each of the géps to decide whether

k!
irespondent abused his discretion regarding the abatement of

Do . .
.inperest. In making the examinatioﬂ,hwe'assume that:  the
stipulated record includes the administrative file thatjwas

{avgi%able to respondent when he made his decision not to abate
| H ok . k

b - : I

interest.

. With respect to the first gap, the stipulated recoﬁd

parties to the Greenwich partnership litigation gathered and

partners who were required to executéﬁclosing agreements,

;resppqdent prepared necessary computations as well as the

ishes that after the 1991 agreement was reached, the -

E
and B
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Greenwich decision®document and closing agreements. That process

was- complicated and took time: "Although the-approximatelyié-fear
: . : |

gap was substantial, we see nothing in|the stipulated record

'éuppOrts'a conclusion that the first g
unreasonable delay by respondent in pe

Rather, the stipulated record reflects

-implementing the settlements of the Swanton TEFRA partnership

‘was a managerial nightmare requiring c

period to prepare necessary calculations and paperwork and to|

_ensure that the TMPs could satisfy:res

they certify no partner objécted to the settlement of the

partnership actions. Petitioners’ com%laint here is. grounded

a concern about the management of tﬁe
section 6404 (e) as then in efféct dQes
interest for‘manageriél decisions.*

With réspect toxfheisecond_gap, g
indicates that respondent mailed the.d
closing'agreements tovGreénwiCh,'and G

1 year to return the. executed decision

agreements to respondent. We see nothing in the~stipu1ate@

record that supports.a conclusion that
result of any unreasocnable delay by re

ministerial act.

ap was the result of
| _—

that the process of '

f

settlement process, but

he stipulated record -

ecision document and th

i
L

reenwich took approxima

document and the closi

spondent in performing

o

not permit us to abatel

the second gap was the|

a

rforming'a ministerial ' act.

L

!
S

ooperation over an extended

1

.
pondent’s’ requirement#that

in

<

()

tely

ng

ﬁhat
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1yThe third gap of approximately;S’years requires agdifferent
{concluSion,-however. The stipulated%record is substantial and -

1ncludes paperwork generated by respondent as well as

/

.;correspondence between respondent and Greenwich. The stlpulated

5
3

3re%ord reflects that Greenwich dellvered an executed decision
document to respondent’svcounsel on September 25, l996ﬂ?and that
ﬂGreinw1ch also malled 51gned closingragreements to respondent on
;July 17 and November 7, 1996. Although the stipulated record
ﬁdoes not clearly reflect that all of the Greenwich clos1ng
.agreements were 1ncluded-1n(the twokmalllngs, there is no
correspondence'in the administrative record to suggest“that any
:of the required closing agreements were missing or that

] i !* II
I I L

Greenw1ch’s TMP and attorneys were dliatory in any way.

5o Consequently, we infer from the documents that no later than.
jNovember 1996 Greenwich had returned the necessary documents, to

qrespondent 5 counsel. and that the only steps necessary to

consummate the Greenw1ch settlement were the ministeriai acts of
I b )

;counter81gn1ng the-dec1slon‘document and the closing agreements

]

’and filing the decision document with the Court. 4

} The stlpulated record however,%contalns no credlble

explanatlon of the 5-year gap between the dellvery of closing

lagreements on November 7, 1996 and'the,countersigning on August

. . x!
430” 2001 of the decision document which was filed with the
\‘

;Court as a stlpulatlon of settlement on August 31, 2001: 1In
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addition, the stipulated .record ;eflec
2001, fespondent's counsel sent a secb
Greehwich?s counsel thé£'was.identical
document executéd by Gfeehwichvin.199é
suggests that.respondent may have lost

decision document.

ts that on‘February'27;

nd decision document to
v '

, a develdpmént that

to the first decision -

the original eXecutéa,

.In Jacobs v. Commigsioner, T.C. Memo. 2000-123, we addressed

a situation where the basis for the Co
not to abate interest_had not been cle
the final determination or at trial.

must cogently explain why it has exerc

"
Tf

mmissioner’s determinat
arly explained either i
We noted that an agentcy

ised its discretion in

ion

n

given manner, see Motor Vehicle Manufa

g7

United States v. State Farm Mut. Auto.

vl

1

49 (1983), and that an agency’s exerci

‘not adequately explained is an abuse ¢

R

without rational explanation, see Estate of Gardner v.

Commissioner, 82 T.C. 989, 1000 (1984).

Commissioner, supra, we also stated the following:

The Commissioner is in the best position to know .
what actions were taken by IRS officers and employees
during the period for which petitioners’ abatement .

 request was made and during any subsequent inquiry ?
If we were to uphold the

based upon that request.
Commissioner’s determination not

where the Commissioner has not clearly explained the

basis for the exercise of that di

condoning a review framework that would encourage the ;
Commissioner to provide as little information as
possible about the handling of cases during, the period

In Jacobs v.

~ o

»

to abate interest

scretion, we would be

cturers Association of the
Ins. Co., 463 U.S. 29,
se of discretion that. is

f discretion because |it

48-

is
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frof the abatement request and about the inquiry in ?

1 response to the request. * * *

\ ; .“‘ ’ } ’ o M . H

H ﬂ'” We have a similar dilemma in this case. The notice of

we ) ) : . o : ‘ o
determination contains no explanation of how respondent' exercised

'!hrf_discretion and does not recite‘any facts in support of the
N ‘ ' - C
: (e o : P )
exercise of that discretion.. Although the stipulated record
‘): ' ' ,’1
i 11 .
?prOvides many of the relevant facts, it falls to prov1de crltlcal
‘ K‘l |

information that only respondent would have. For example the

.stlpulated record does not establlsh the date when all of the
~clos1ng agreements were recelved by respondent s attorneys or
11ng£%ate what respondent d1d with thelclos1ng ‘agreements he

’recé;ved in 1996. The only credlble ev1dence in the re%ord“,

[
[

iregardlng respondent S recelpt of closlng agreements establishes
tthat clos1ng agreements ‘were sent to‘respondent in July and
Nov;mher‘1996 In the absence of contrary evidence, we infer

. i P

ItthLJ:“espondent had the clos1ng agreenents no later than November

‘?

11996. The stlpulated record does not explain the delay'on the

"+

part of respondent in counters1gn1ng and filing the Greenwich

dec151on document.

1 .
ll - ' ' ' \ .‘
oo » ’ " '

| b 31Although the notices of determlnatlon issued under secs.
16320 and 6330 contain a conclusory statement to the effect that
the delay was attributable to Greenwich, we conclude that the
statement is not credible because there is nothlng in the
‘stlpulated record other than this statement to support a finding
jthat any part of the delay was attrlbutable to Greenwich. 1In
fact the credible evidence in the record is to the contrary
Greenw1ch requested prompt processing of the proposed settlement
and promptly returned the executed decision document and the
‘closing agreements. '

]
J kY : : Ii
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In Dadian v. Commissioﬁer,,T.C; Memo. 2004-121,. also aé*y
Swanton TEFRA partnersﬁip case, welfound ﬁhat the Cdﬁmissioﬁer
task of couﬁtersigning the dlosing agreement was a ministeria%
act and: that because the Commissioner. I

of time to countersign, the taxpayer was entitled to abatement

interest.

‘The preéent case, like the Dadian case, involved the';
ministerial act ofrcéuntersigning the.
document. Although Mr. Mathia did not
«élosing agreement as the taxpayer did
of the Greénwich‘seﬁtlement;as to Mr.
partners depended uponaﬁhg execution of cldsing.agreemehts #y‘
limited paftners and by respondent, and upon the execution:éf
decision document by Greenwich and respcndeht. The record ;

- reflects that respondent prepared and

signed documents
document was not
2001. The delay

explained in the

Because the

not explained by

conclude that respondent abused his discretion in refusing tg

countersigned and £il

‘decision document and closing agreements in 1995 and received

in 1996. However, th

in performing this mi

record.

delay in countérsigning the decision document

credible evidence in

§

v

§

v
]
}
i
1S

relevaht settlement

execute an individual ;

i

mailed out the relevaht:

le Greenwich decisionﬁ.v
ed with this Court uﬁtil
nisterial act is not. )

|
|

[

's.

I . )
took an unreasonable "“amount

of

in Dadian, the processing

Mathia and other Greenwich

.the

is

the stipulated record, we
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1

!

: g , 0 v

labatetinterest for the period from November 8, 1996, to

August 30, 2001. : - ‘ o Lo b
. §.C. - Bugust 30, 2001, to August .25, 2003

! 1 Petitioners argue that they are entitled to abatement of

interest accrued from August 30, 2001, the date the Greenwich

Estipﬁlatioh was signed, tobAugust 25,0 2003, the date they-allege

'respondent issued the notice of intent to levy.?? Petitioners

'assert that the issuance of the notice is a ministerial act which
: I’ paol : i

hrespondent was dilatory in perfofmingl
k - {*Respondent could not assess income tax liabilities!of
11nd1v1dual partners bound by the dec151on entered in the

UGreenw1ch partnershlp lltlgatlon until the decision bec?me final.
ll -

iSee sec 6229. The Court’s order and dec131on in the Greenwich
] ? . .

@litigation became final on April 17,.2002. Under seotion.'
‘ .

6229Kd¥%2) respondent had 1 year to:assess the tax resglting

gfrom adjustments in the Greenw1ch stlpulatlon Respondent

jassessed petitioners’ liabilities for 1982, 1983, and 1984 on

January 27, 2003, less than 1 year after the decision became

ﬁfiéalx?.'The stipulated record does not reveal any unreasonable
L | |
o

! : ‘”We have found that respondent 1ssued the notice of intent
to levy on Feb. 10, 2004.
J } _

1 '”In several of the Swanton TEFRA partnership cases that we
havej;decided, we found that some of the Internal Revenue
'Serv1ce s files were destroyed as a result of the destruction of
the World Trade Center on Sept. 11, 2001. See, e.g., Dadian v.
Comm1ss1oner, T.C. Memo. 2004-121; Beagles Vv. Commissioner, T.C.

(con;inued...)

i . s
H o n ¥ .
R :
! :

! !

L3

"
: Iu
v




notice ‘'of intent to levy.  -The process

~solely of ministerial acts. That proc

~peridd from August 30, -2001, to Augdust

- 45 -
or unexplained delay in'performing am

part- of the»period.f.

For the remaining period, January

10, 2004, the stipulated recordehOWéﬂthat respbndent'mailed-

required notices.of the assessments to
investigation to identify levy sources
levy was appropriate, issued a notice

petitioners, and made an adminiStrativ

whether to proceed with collec¢tion by

evaluation and the exercise of judgment and  does not consist

case. Because we cannot identify any
performing a ministerial act during th
respondént's determination as to the e

We conclude that respondent did n

denying petitioners’ request for inter

D. Section 6621 (d)

Lastly, petitioners request abate

from application of the “global netting” concept of section.

. *¥(...continued)
Memo. 2003-67. The stipulated record,

'

inisterial act for this{  °

28, 2003, ‘through Féﬂfuary A

s Y
petitioners, .conducted ;an

‘and evaluate whether al
il

and demand for‘paymenf'to»

e decision to issue at |
o by
used’ by the IRS to decide

levy fequires manager%al
|

ess was follpwed in thig”
unreasonable delay ini
is peribd,vwe sustaiﬁ;
ntirety of*this'period;
ot abusevhis discretign‘by
est abatement for the x’

25, .2003. o il

ment of interest resdlting

:

P
however, does not o

establish whether any of the Greenwich partnership litigation
. 1

files were also destroyed on Sept. 11

2001.
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‘66§ﬁ(d). Petitioners assert that the termination of the

Greénwich partnership in 1987 released Mr. Mathia from his share

. . R ; .
'ofLéerQain partnership debt,-resulting in $234,975 of income

4

-ibeingfreported on petitioners’ 1987 income tax return According
; ’ ; .

| to: petltloners this figure represents the amount by whiCh Mr.

iMathla s cumulative deductions with ﬂFspect to Greenwich in 1982,
i [

1983 and 1984 exceeded his cash outlay for.hlsrlnterest in

=;Greenwich. Petitioners argue that tney should be allowed,

for

interest abatement purposes only, to reverse the incomejreported

qinfyg$7 in connection with thevdisallpwance of the related
wﬁdeduqtions in 1982, 1983, and 1984. Petitioners.further allege
,‘that‘reversal of the 1987 income results in an overpayment: of

)

i
ﬂ€$ 0,233 for that year and that interest on this overpayment

Wgsh@nld;be allowed to offset and “zerolout” the interest accruing
\ C - . : '

l v X

~ion the 1982;.1983, .and 1984 deficiencies. : A
| o ’

|

Flrst,| ~section 6621(d) generally is effective for interest for

S : | . _
}.HPetltlonersf argument is without'merit for several reasons.

perlods beginning after July 22, 1998
ﬁ

Intérnal Revenue Service
Restructurlng and Reform Act of 1998, Pub. L. 105-206,

1

sec. 3301,

g

! : '
112 Stat. 741. Second, although a special rule was enacted that

nltlgates the effective date provision described above for

by ;
periods beginning before July 22, 1998, petitioners do not appear
] i o

to satlsfy its requirements. Id. sec. 3301 (c) (2), 112 Stat.
1y :

as amended by Omnibus- Consolldated and Emergency Supplemental

vi‘!

741,

¥




-made an overpaymentiwith regard to the

ITII. Respondent’s Collection Aetions

- 47 -
AppropriationsiAct, 1999, Pub. L. 105-
Stat. 2681-906 (1998). Finally, even

apply to the periods at issue, for the

1
277, sec. 4002(d), 112"

if section 6621(d) wetefto
: i
re to be a netting of:

overpayment and underpayment interést under section 6621(d) | there

must be an overpayment‘generating\inte
Aﬁ overpayment begins te&a&crue intere
of the first amount which-is in excess
Sec. 301.661151(b), Proced..& Admin. ,R
Petitioners/'1987'income tax return re
$19,473, and respondent‘aesessed addit
May 3, 1993. ,Petitioﬁers paid the ful
assessed, plus accrﬁed interest and-pe
1987 tax account balance is zero. Bed
overpayment, there is no overpayment.i
petitioners. _RespondentAproperly qeni

interest netting.

The only issues raised with respe

" collection actions were the limitatioms issue and the interest

abatement issue. We conclude that the

3#According to the 1991 agreement)

P
I

rest .owed to the'taxpéyérn

st on the date of payment.

A

»ofithe tax=1iability¢

egs. - Petitioners never
if 1987 tax liab_il.ity“.*”:4
ported a tax,liébilit§ gf
ional tax of $23,698,enf
i'amount-ef the tax |

nalties, and petitioners’
i

1

ause there is no

nterest payable to - |

ed petitioners’ claim for

ct to respondeht’s |

. o
requirements of sections

ariy partner who reported

any debt forgiveness income in 1987 was entitled to file a claim
for refund for the tax paid on that income. Petitioners did |not

file a claim for refund with respect t
income. ' :

o any 1987 debt forgiveness

i
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6320 ,and 6330 have been satisfied and that respondent maylproceed

ﬁwiiﬁwdollection except to the extent 'set forth in this opinion.
- ' ‘ i
IV. * Conclusion - S S
|!E c §

%?

J
|
|

1

‘inte

. ‘We have considered all the other arguments made by}
pepﬁpioners,’and, to the extent not .discussed above, conclude
those%arguments-are irrelevant, moot’, ‘or without merit.?}

%E-Beeause we conclude that petitiohers are entitled to

1
i

: “est abatement for the period frop November 8, 1996, to and

inCIQQing August. 30, 2001, petitioners’-unpaid'liability for

épu;peseSMOf sections 6320 and 6330 muét be ‘recalculated to

refléét our hoiding. We shall enter a decision authori%ing

R v , a
respondent to proceed with collection once respondent.has abated
S [ v
gin%erest in accordance with this opin;on and has so advised the
i oo f
‘ﬂCourt;and petitioners.: ' : oy
(- 5ﬁ0areflect the- foregoing, = - *} .
1 o ' : f
Loy An'appropriate decision will
I . .
§ i
| be entered.
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